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1. I wanted to write to you after listening to the debate at the Committee on stage 1 

of the Children and Young People Bill.  I felt it important not only to reinforce the 
points that COSLA has already on the Bill but to also reflect on the points that 
others have made.  For this reason I am happy for you to accept this as 
supplementary evidence on the Bill and to make this public.  I have copied this 
letter to all the party spokespeople for Education. 

 
2. I want to take this opportunity to restate our support for the policy intent of the 

Bill.  The Bill is large and complex and I have no doubt can be improved with 
constructive amendments, but as we approach the end of stage 1, I would not 
want the Committee to lose sight of what it is intending to achieve.  This is 
particularly true on those parts of the Bill concerning data sharing and the named 
person that have caused a degree of controversy.  I will return to this point later in 
this letter. 

 
3. The first thing I wanted to say is that we welcome the scrutiny at all committees, 

including your own, as we want to see the best possible legislation emerge from 
the Parliamentary process.   
 

4. As everyone recognises, the Bill is very complex and the financial assumptions 
which underpin it are equally complex.  So while we welcome the Government’s 
guarantee of full funding there is still a risk for local government if the financial 
assumptions are proven to be inaccurate.  I hope that this is not the case but it is 
worth saying that the risk to local authorities is further heightened by two other 
major factors - the length of time over which the Bill will be implemented, which 
means there can be little certainty over how much cash will be available to this or 
any other Government and the damaging impact of welfare reform which is 
already affecting families in Scotland. 

 
5. This is why we have pushed throughout stage 1 for the highest level of scrutiny 

and for monitoring of the financial implications of the Bill once implemented.  On 
this point I welcome the willingness of the Minister, stated on 8 October, to 
monitor the costs of implementation, but this has to be a real process which is 
honoured by any future administration.  However, I am sure you will agree it is far 
more preferable to get the Bill right from the outset.  For this reason the 
remainder of the letter reflects on some issues that have arisen during the Stage 
1 discussions at your committee and highlights our thoughts on those issues.   

 
 
Children’s Rights  
6. We recognise that a number of strong views have been expressed on this section 

of the Bill. Local authorities treat rights of children extremely seriously and we 
view the UNCRC as a hugely beneficial framework within which to operate.  
However, it is vitally important that we do not allow the natural zeal to enhance 



 
 
 

rights of children to overtake good law making. COSLA supports the Bill as 
drafted, but it is important that if the Committee is minded to recommend 
significant changes, the proper level of scrutiny and consultation is applied to 
them.  A fast moving stage 2 where there is pressure on MSPs to scrutinise all 
submitted amendments on what is a large Bill would not in our opinion be the 
best way of considering the arguments, for and against, the incorporation of the 
Convention within Scots Law.  We have to remember that children’s rights were 
proposed to form a Bill on their own and not be part of a multifaceted Bill on 
children’s services.  As I have said, local authorities are already well advanced in 
their handling of children’s rights and we want to ensure that the legislative 
framework continues to be helpful and does not lead to unintended 
consequences, which could be the result of rushing through significant 
amendments to this section.  

 
Named Person 
7. I have to say that the debate on the role of the Named Person has caused me 

some concern. COSLA has been supporting the implementation of the Getting it 
Right approach for many years.  As far as we are concerned there is absolutely 
no intention for the Named Person role to replace, detract or dilute the role of 
parents as primary care givers.  From our point of view the arguments suggesting 
that the role of named person conflicts with European Convention of Human 
Rights seem inflated, ill-informed and in danger of obscuring the central purpose 
of the Named Person.  Getting it Right for Every Child is about joining services up 
for the good of all children – but at its core it is about identifying vulnerability at 
the earliest possible stage.  The Named Person is therefore about providing a 
safety net for children, to help keep them secure by providing a recognised point 
of contact where concerns can be reported.  We have no doubt that this section 
of the Bill can be improved, but we make no apology for being whole hearted 
supporters of the principle of the Named Person and the Getting it Right 
approach.  

 
8. On a more practical note, we feel it is also worth making the point that the costs 

of ensuring that on-going training and support for teaching and other local 
authority staff to undertake the role of the Named Person and to support their 
understanding of appropriate information sharing may not be simply addressed 
by one-off funding suggested by Government. 

 
Early Learning 
9. We covered this section in some depth during our oral evidence section.  

However we have noted calls by some stakeholders for a standard rate for 
payments to partner providers to deliver the proposed 600 hours.  We made the 
point in our evidence that the decision on rates paid for this service must fall 
within local decision making by councils, as they have the best understanding of 
the resources available to deliver all services. There are good reasons for this 
position.  Beyond the local variation in cost of living and availability of partner 
providers which all impact on the market rate, we have already made the point 
that even with the very welcome funding guarantee from Government councils 
cannot be absolutely certain over how much cash they will actually receive in 
future years.  With the other factors such as inflation and impact of policies such 
as benefit reform, we equally cannot be certain what level of financial support to 



 
 
 

partner providers is affordable in future years.  It is for this reason that we believe 
that only councils can work out at the local level, with their partners, the best way 
of financially supporting early learning and childcare in their area.  

 
Kinship Care 
10. The penultimate point that I want to make is on kinship care.  We believe that 

moving children and young people out of formal care can only be regarded as a 
good move, if the circumstance of a move into informal care is handled correctly.  
For this reason we are on record as supporting the policy intention of this section 
of the Bill. The financial memorandum sets out a number of assumptions around 
the predicted number of carers who may move to the kinship carer order and 
associated savings to local authorities.  Our experience of working on the 
financial memorandum with Government is that the assumptions that underpin 
kinship care orders are the most complex of any section of the Bill. There is a 
substantial risk to councils that these numbers and associated savings are not 
realised for the following reasons: 

 
 For those formal kinship carers that currently receive financial support, many 

may be (or perceive they will be) financially worse off, as part changes to the 
benefits system. In this circumstance few families are likely to choose to apply 
for an order; 

 Some carers who carry out the role of a kinship carer on an informal basis 
and do not currently receive support from the local authority may perceive 
orders as an opportunity to gain further support. This could lead to a growth in 
the support demand for local authorities if existing formal carers do not take 
out orders for the reason set out in the first bullet point, and  

 If a Kinship Carer does successfully gain an order but is subsequently unable 
to financially support the child with the assistance of the benefits system they 
may be forced to fall back on emergency financial assistance from councils. 

 
11. Further, if an Order is granted and those Kinship Carers that require financial 

support move to the benefit system, any additional transitional financial payments 
made by the Council may well have a ‘knock on’ impact on the level of benefit 
received.  This will lead to a situation where Councils are paying, in essence, part 
of the benefit payment.  It is important that this situation is clarified before orders 
are passed into law. 

 
Children’s Hearings 
12. The last point I want to raise is on children’s hearings. This is a small but 

important section about which we have previously raised concerns. We believe 
that the 2011 Act as drafted represents a better way for framing the relationship 
between local authorities and Children’s Hearing Scotland than the one proposed 
by the Government’s amendments. This was previously recognised by 
Parliament when the Act was passed.  We are under no allusions that 
discussions over administrative support and the makeup of area support teams 
are sometimes challenging, but we would argue that the requirement for CHS 
and authorities to reach a mutual agreement should not be disregarded in favour 
of an amendment that grants the National Convener sweeping powers over local 
authorities.  Of particular worry is the section 70 of the Bill which allows the 
National Convener to order an authority to provide any administrative support 



 
 
 

(defined extremely widely as staff, property or other services) that is considered 
appropriate.  This seems unnecessarily broad power for an unelected official to 
have, and is completely disproportionate to the challenge of delivering the 
hearing system in tight financial times.  

 
13. COSLA accepts that Stages 2 and 3 of the Bill will bring the possibility of a 

number of amendments.  It is with this in mind that we bring these issues to your 
attention as you begin to consider your stage 1 report. 

 
 
 
 
Councillor Douglas Chapman 
COSLA Spokesperson, Education, children and Young People 
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